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former decision and denied the whote doctrine of local self-government. 
Recognizing the principle of self-government, but conceding that the protec- 
tion to life and property be a state duty, it would seem that protection from 
fire, as well as security from infringements and trespasses, is such a public 
duty as may devolve upon the state. 

MuNiciPAi, Corporations — Powcb Power — Shipting of a Pubmc 
Burden — Impairment of Contract.— Action by the city of Chicago against 
the defendant corporation, a street railway company, to recover fines for the 
violation of a city ordinance. The ordinance provided that the several railway 
companies of the city be required to clean the streets between their rtiils, and 
that a fine be imposed for a violation of the same. Held, that the ordinance 
was vdlid, as it was a reasonable exercise of the police power delegated to the 
municipality by the state. City of Chicago v. Chicago Union Traction Co. 
(1902), — 111. — , 65 N. B. Rep. 243. 

It was urged for the defendant corporation that under the guise of the 
police power the municipality could not shift a public burden. The coturt 
admitted the truth of the principle, but distinguished its holding in Gridley 
V. City of Bloomington, 88 111., 554, 30 Am. Rep. 566, and City of Chicago v. 
O'Brien, 111 111., 532, 53 Am. Rep. 640, whereordinances were declared invalid 
which attempted to impose upon the abutting owner the duty of keeping the 
sidewalks and gutters free from snow aind ice in front of his premises, upon 
the ground that in this case under its charter the defendant corporation had 
been granted special privileges in the use of the streets, such as other per- 
sons, natural or artificial, did not possess. The counsel for the defendant 
also contended that the ordinance was in violation of the charter, which was 
a contract between the city and the defendant corporation and could not be 
impaired. The court reserved its opinion as to whether the ordinance would 
not fall within a fair construction of the terms of the charter, but declared 
that, however the charter might be interpreted, no contract was valid which 
attempted to alienate such governmental powers as were calculated to pre- 
serve the welfare of the public. The police power having been delegated to 
the city, its surrender was beyond the capacity of a municipal corporation. 
The ultimate conclusion reached by the court accords with an apparently 
undisputed line of authority, though many courts might not agree with the 
Illinois courts in declaring that an abutting owner could not be assessed for 
the entire cost of the improvements to the premises. City of Ottawa v. 
Spencer, 40 111., 211. A recent decision in the federal supreme court, Nor- 
woods. Baker, 172 U. S. 269, — holding that a special assessment upon abutting 
property without taking special benefits into account is a taking of property 
without due process of law, — may cause some cotirts henceforth to coincide 
with the views of the Illinois courts. But admitting the conclusions in the 
Illinois cases, the court rightly drew a distinction between an abutting owner 
and a railway corporation which by its charter holds a qualified fee in the 
streets over which its cars run. Where it is provided in the charter that the 
railway company shall pave the streets between the tracks, or keep the same 
in good order and repair, etc., little difficulty has arisen, as in such cases the 
agreement to submit to such regulations forms a part of the consideration of 
the charter. But the difficulty which has caused litigation occtirs when the 
municipality reserves no police control over the corporation in the charter, 
and subsequently imposes such burdens as in the present case. In consider- 
ing the contention that the enforcement of such regulations impairs the obli- 
gation of contract, two facts must be remembered: (1) That the municipality 
cannot contract away its delegated police power, and (2) that a street railway 
company, acting under a license or franchise, occupies quite a different posi- 
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tion from a corporation which owns its own roadbed. In the former case, by 
the very granting of a franchise, the municipality intended that the grantee 
should be amenable to municipal regulations of a wider scope than the latter. 
In Union R. Co. v. Cambridge, 11 Allen, 287, the validity of a city ordin- 
ance, which forbade the railway company from removing snow, and ice from 
its tracks came before the court. The evidence tended to show that the 
enforcement of the ordinance would prevent the running of the cars, and 
therefore violate the franchise rights. The court nevertheless upheld the 
ordinance upon the ground that the street was granted to the company only 
in common with others, and that the preponderance of public convenience 
should govern. Few courts would probably uphold such an ordinance, but 
such regulations as enacted in this case would be declared valid. In State 
Consolidated Traction Co. v. Elizabeth, 58 N. J. Law 619, 34 Atl. 146, 32 L. R. 
A. 170, an ordinance prohibiting the use of salt on a street railway track was 
sustained. The court in City and Suburban Railway Co. v. Mayor, etc., of 
Savannah, 77 Ga. 731, 4 Am. St. Rep. 106, declaredan ordinance valid which 
compelled the street railway companies to keep their tracks watered so as to 
lay the dust. See also, Broadway, etc., R. R. Co. v. Mayor, etc., of New 
York, 49 Hun 126; Fielders v. North Jersey St. Ry. Co., — , N. J. Law, — , 
50 Atl. 533; Dry Dock, E. B. & B. R. R. Co. v. Mayor, 47 Hun, 221. 

Negligbncb— Duty to Infant Trespassers.— Children had been accus- 
tomed to play on a vacant lot. This fact was known to the owner, who suf- 
fered them there without objection or otherwise inviting them. The owner 
of the lot burned a pile of rubbish upon it, and a five year old child was 
burned by coming in contact with the fire. Suit was brought for damages 
upon the theory of negligence on the part of the owner of the lot in leaving the 
fire unguarded where infant children might be burned by it. Held, no recov- 
ery could be had. Paolinoy.Mc Kendall (1902), — R. I. — , 53 Atl. Rep. 268. 

The court said: — "The constructive invitation is not sufficient to 
cast a legal duty upon the defendant in regard to the infant other 
than not wilfully subjecting him to injury. . . . We find no 
satisfactory ground for the distinction sought to be made between infants 
and adults in the duty of the owner or occupier of land to mere tres- 
passers to keep the premises safe The owner 

is under no duty to a mere trespasser to keep his premises safe, and the 
fact that the trespasser is an infant cannot have the effect to raise the duty 
where none otherwise exists. " The case was sought to be brought within 
the principle of the railroad turn-table cases, but the court repudiated them. 
The following cases have sustained the doctrine of the turn-table cases:— 
Sioux City & P. R. Co. v. Stout, 17 Wall., 657; Keefe v. M. & St. P. R. 
Co., 21 Minn., 207,18 Am. Rep. 393; Nagel v. Mo. P. R. Co., 75 Mo., 653; 
Barrett v. S. P. R. Co., 91 Cal., 296, 25 Am. St. Rep. 186; Harriman v. 
Pittsburg, etc., R. Co., 45 OhioSt.ll, 12N.B. 451, 4 Am. St. Rep. 507; Kan- 
sas Central R. Co. v. Fitssintmons, 22 Kans., 686; Evassich v. Gulf, etc. 
R. Co., 77 Ga., 102; Bridgerx. Asheville & S.R. Co. ,25 S.C. 24; Houston 
& T. C. R. Co. V. Simpson, 60 Tex., 103; Atchinson & N. R. Co. v. Bailey, 
11 Neb. 332, 9 N. W. 50; O'Malley v. St. P. M. & M. R. Co., 43 Minn., 
289. But the doctrine has been strongly disapproved in recent cases : Frost v. 
Eastern R. Co., 64 N. H. 220, 9 Atl. 790, 10 Am. St. Rep. 396; Daniels v. 
The N. Y. &N. E. R. Co., 154 Mass. 349, 28 N. E. 283, 13 L. R. A. 248, 26 
Am. St. Rep. 253; Dobbins v. Mo. R. Co., 91 Tex. 60, 41 S. W. 62, 38 L. R. 
A. 573, 66 Am. St. Rep. 856; D. L. & W. R. Co. v. Reich, 61 N. J. L. 635, 
40 Atl. 682, 41 L. R. A. 831, 68 Am. St. R. 727; Walsh v. R. Co., 145 N. Y. 



